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STATEMENT OF ISSUES

[1] Whether the Supreme Court is the proper forum to determine whether the
results of Beylund's blood test were admissible in this administrative license
suspension proceeding regardless of whether Beylund voluntarily consented to
the blood test and without the necessity of remanding the matter to the hearing
officer.

[2] Whether remand of this matter to the hearing officer to determine the
validity of Beylund's consent to the blood test is necessary in the event the
Supreme Court is unable to determine that Beylund's consent was voluntary
based upon the administrative record and the Court determines the results of the
test were not otherwise admissible in this administrative license suspension
proceeding.

STATEMENT OF CASE

[13] In Beylund v. Levi, 2015 ND 18, § 12, 859 N.W.2d 403, Beylund
“appealled] from a district court judgment affirming a Department of
Transportation decision suspending his driving privileges for two years.” The
Hearing Officer's Decision was based on the determination that after being
informed of North Dakota’s implied consent advisory, Beylund agreed to submit
to a blood test which showed he had a blood alcohol concentration of at least
eighteen one-hundredths of one percent by weight. (Appellant's Appendix
(“App.”) 4.)

[4] On appeal, Beylund “argue[d] his right to be free of unreasonable

searches and seizures, under the Fourth Amendment and N.D. Const. art. [, § 8,



was violated by the chemical test of his blood, undér the State’s implied consent
law.” Beylund, at | 12. “[Beylund] claim[ed] his consent to take the test was
involuntary because he was coerced by the statute’s penalties, which criminalize
refusal.” Id. “Beylund [did] not allege any coercive circumstances, other than the
penalties under N.D.C.C. ch. 39-20.” |d.

[5] The Supreme Court cited McCoy v. North Dakota Department of

Transportation, 2014 ND 119, § 21, 848 N.W.2d 659, in which it concluded “a
driver's decision to agree to take a test is not coerced simply because an
administrative penalty has been attached to refusing the test.” Id. at  15. The

Beylund Court also cited State v. Smith, 2014 ND 152, 1[1] 9, 16, 849 N.W.2d 599,

in which it “concluded the increased penalties under the State’s implied consent
law that went into effect in 2013, making refusal to take a test a crime, did not
change our coercion analysis from McCoy.” Id. The Court determined
“[blecause Beylund alleges no other coercive circumstances, other than the
penalties under N.D.C.C. ch. 39-20, we conclude he voluntarily consented to the
blood test.” Id.

[l6] The United States Supreme Court granted Beylund's petition for writ of

certiorari [Beylund v. Levi, 136 S.Ct. 614 (U.S. Dec. 11, 2015)] and consolidated

the case with those of Bernard v. Minnesota, 136 S.Ct. 615 (U.S. Dec. 11, 2015),

and Birchfield v. North Dakota, 136 S.Ct. 614 (U.S. Dec. 11, 2015). The Court

held the Fourth Amendment permits warrantless breath tests incident to a lawful
arrest for drunk driving, but absent another exception to the warrant requirement,

does not permit warrantless blood tests incident to a lawful arrest for drunk



driving. Birchfield v. North Dakota, 579 U.S. __, 136 S.Ct. 2160, 2184-85

(2016).

[7]1 The Supreme Court stated “[tlhe North Dakota Supreme Court held that
Beylund’s consent was voluntary on the erroneous assumption that the State
could permissibly compel both blood and breath tests.” Id. at 2186. The Court
remanded the Beylund decision stating that “[bjecause voluntariness of consent
to a search must be ‘determined from the totality of all the circumstances,’ [] we
leave it to the state court on remand to reevaluate Beylund’'s consent given the
partial inaccuracy of the officer's advisory.” 1d. (internal citation omitted).

[118] The Court added that “[i]f the court on remand finds that Beylund did not
voluntarily consent, it will have to address whether the evidence obtained in the
search must be suppressed when the search was carried out pursuant to a state

statute, see Heien v. North Carolina, 574 U.S. , [1 135 S.Ct. 530, 637-539,

190 L.Ed.2d 475 (2014), and the evidence is offered in an administrative rather

than criminal proceeding, see Pennsylvania Bd. of Probation and Parole v. Scott,

524 U.S. 357, 363-364, 118 S.Ct. 2014, 141 L.Ed.2d 344 (1998).” Id. at 2186,
n.9.
[19] Onremand, the Supreme Court has directed the parties in this case and in

Wojahn v. Levi, 2015 ND 50, 861 N.W.2d 173, to address the issues of (1) what

forum should determine the findings of fact regarding the voluntariness of
consent, given the United States Supreme Court's remand for the state court to

reevaluate consent, and taking into consideration the language of N.D.C.C. § 39-



20-05(2); and (2) if the fact finder determines the consent was not voluntary,
must the evidence obtained be suppressed in an administrative proceeding.

STATEMENT OF FACTS

[110] On August 10, 2013, after stopping Beylund’'s vehicle and observing
indicia of Beylund's intoxication, Bowman Police Officer Shawn Brien (“Officer
Brien”) conducted an investigation into whether Beylund had been driving while
under the influence of alcohol. (Transcript (“Tr.”) 5, I. 18 — 13, I. 14.) During his
investigation, Officer Brien informed Beylund of the implied consent advisory and
requested he submit to an onsite screening test. (Tr. 13, ll. 15-25.) Beylund
agreed to take the screening test, however, he was unable to provide a “proper
air sample.” (Tr. 14, ll. 1-13.) Officer Brien did not consider Beylund’s inability to
perform the test to be a refusal. (Tr. 28, 1. 14-29,1. 1.)

[11] Officer Brien placed Beylund under arrest for driving while under the
influence of alcohol and transported him to the Bowman Hospital for a blood
draw. (Tr. 14, 1. 13 — 15, . 10.) Officer Brien testified that when he asked
Beylund “if he would take the blood test . . . . he mumbled a few words,” and
when told he needed an answer, “Beylund then agreed to take the test.” (Tr. 16,
II. 2-5.)

[112] Officer Brien testified he “read [Beylund] the Implied Consent again for the
blood draw at the hospital.” (Tr. 16, Il. 6-11.) Officer Brien stated he advised
Beylund that refusal to take a test was a crime. (Tr. 29, ll. 11-14.) Officer Brien

testified Beylund agreed to take the test. (Tr. 16, I. 5.) The results of the blood



test established Beylund had a blood alcohol concentration of 0.250% by weight.
(App. 4.)

[113] Beylund appeared at the administrative hearing, but did not testify. (Tr. 1.)
Based upon the evidence, the hearing officer found “[o]nce he had been placed
in the patrol vehicle, Mr. Beylund was transported to the hospital. At the hospital
Officer Brien read the implied consent advisory. Mr. Beylund agreed to take a
chemical blood test.” (App. 4.)

STANDARD OF REVIEW

[1114] With respect to the issues presented for consideration on remand from the
United States Supreme Court, “[t]his [Clourt’s role is not to act as a trier of facts.”
C.B.D.v. W.E.B., 298 N.W.2d 493, 499 (N.D. 1980). The Court “do[es] not make
independent findings of fact or substitute [its] judgment for that of the agency;
instead, [it] determine[s] whether a reasoning mind reasonably could have
concluded the findings were supported by the weight of the evidence from the

entire record.” Haynes v. Dir., Dep't of Transp., 2014 ND 161, / 6, 851 N.wW.2d

172.

[1115] “Under N.D.C.C. § 28-32-46, if [the Court does] not affirm the order of the
agency, the order ‘must be modified or reversed, and the case shall be
remanded to the agency for disposition in accordance with the order of the

court.” Richter v. N.D. Dep't of Transp., 2008 ND 105, §J 9, 750 N.W.2d 430

(quoting N.D.C.C. § 28-32-46). On the other hand, the Supreme Court “will not

set aside a correct result merely because the district court's reasoning is

incorrect if the result is the same under the correct law and reasoning.” Sanders



v. Gravel Prod., Inc., 2008 ND 161, { 9, 755 N.W.2d 826 (quoting Hanson v.

Boeder, 2007 ND 20, 1] 21, 727 N.W.2d 280).
LAW AND ARGUMENT

. The Supreme Court is the proper forum to determine whether the
results of Beylund’s blood test were admissible in this administrative
license suspension proceeding regardless of whether Beylund

voluntarily consented to the blood test and without the necessity of

remanding the matter to the hearing officer.

A. Heien v. North Carolina and mistake of law.

[1116] In Heien, the Supreme Court was presented with the question of “whether
. a mistake of law can nonetheless give rise to the reasonable suspicion
necessary to uphold the seizure under the Fourth Amendment.” 135 S.Ct. at
534. In that case, Sergeant Darisse stopped Heien's vehicle after he observed it
had a functioning left brake light, but a faulty right brake light. Id. Following
Heien's consent to a search of his vehicle, the officer found cocaine. Id.
[1117]) “Heien moved to suppress the evidence seized from the car, contending
that the stop and search had violated the Fourth Amendment of the United States
Constitution.” Id. at 535. “[T]he trial court denied the suppression motion,
concluding that the faulty brake light had given Sergeant Darisse reasonable
suspicion to initiate the stop and that Heien's subsequent consent to the search
was valid.” Id.
[1118] The North Carolina Court of Appeals concluded, based on the language of

the applicable statute, “a vehicle is required to have only one working brake

light—which Heien's vehicle indisputably did.” Id. (citing State v. Heien, 714

S.E.2d 827, 829-31 (N.C. Ct. App. 2011)). The court determined ‘“[t]he



justification for the stop was therefore ‘objectively unreasonable,” and the stop
violated the Fourth Amendment.” Id.

[119] The North Carolina Supreme Court reversed the court of appeals
concluding “Sergeant Darisse could have reasonably, even if mistakenly, read
the vehicle code to require that both brake lights be in good working order.”

Heien, 135 S.Ct. at 535 (citing State v. Heien, 737 S.E.2d 351, 354 (N.C. 2012)).

“Because Sergeant Darisse’s mistaken understanding of the vehicle code was
reasonable, the stop was valid. ‘An officer may make a mistake, including a
mistake of law, yet still act reasonably under the circumstances.... [W]hen an
officer acts reasonably under the circumstances, he is not violating the Fourth
Amendment.” Id. (quoting Heien, 737 S.E.2d at 356) (alteration in original).

[f20] The United States Supreme Court noted in addition to mistakes of fact,
“reasonable men make mistakes of law, too, and such mistakes are no less
compatible with the concept of reasonable suspicion.” Heien, 135 S.Ct. at 535.
“Reasonable suspicion arises from the combination of an officer's understanding
of the facts and his understanding of the relevant law. The officer may be
reasonably mistaken on either ground.” |d.

[21] The Court stated “[w]hether the facts turn out to be not what was thought,
or the law turns out to be not what was thought, the result is the same: the facts
are outside the scope of the law.” Id. “There is no reason, under the text of the
Fourth Amendment or our precedents, why this same result should be

acceptable when reached by way of a reasonable mistake of fact, but not when

reached by way of a similarly reasonable mistake of law.” |d.



[f22] The Court stated “we have little difficulty concluding that the officer’s error
of law was reasonable.” Id. at 540. The Court noted the “provision, moreover,
had never been previously construed by North Carolina's appellate courts.” Id.
The Court affirmed concluded “[ijt was thus objectively reasonable for an officer
in Sergeant Darisse’s position to think that Heien's faulty right brake light was a
violation of North Carolina law. And because the mistake of law was reasonable,
there was reasonable suspicion justifying the stop.” Id.

B. Pennsylvania Board of Probation and Parole v. Scott

and the applicability of the exclusionary rule to
administrative license suspension hearings.

[1123] In Scott, the United States Supreme Court considered “whether the
exclusionary rule, which generally prohibits the introduction at criminal trial of
evidence obtained in violation of a defendant’'s Fourth Amendment rights, applies
in parole revocation hearings.” 524 U.S. at 359. “In Heien, the Supreme Court
distinguished circumstances in which a reasonable mistake of law would compel
a conclusion that no Fourth Amendment violation had occurred from
circumstances in which a Fourth Amendment violation occurred but did not
require exclusion of the illegally obtained evidence due to the presence of a
reasonable mistake by the officer (e.g., the federal exclusionary rule).” State v.
Simpson, No. 03-15-00499-CR, 2016 WL 1317964, at *4 (Tex. Ct. App. Mar. 31,
2016) (unpublished opinion) (not designated for publication).  Therefore,
assuming for the sake of argument, in the absence of a finding of voluntary

consent in light of “the partial inaccuracy of the officer's advisory,” Beylund's



blood test was the result of “an unlawful search” [Birchfield, 136 S.Ct. at 2186],
the holding of Scott is applicable.

[124] In Scoft, the Pennsylvania Board of Probation and Parole considered
evidence at Scott’s parole hearing, which was obtained during a search of Scott's
home and which Scott argued was unreasonable under the Fourth Amendment.”
524 U.S. at 360. The Court summarized the applicability of the exclusionary rule:

We have emphasized repeatedly that the government's use of
evidence obtained in violation of the Fourth Amendment does not
itself violate the Constitution. See, e.g., United States v. Leon, 468
U.S. 897, 906, 104 S.Ct. 3405, 82 L.Ed.2d 677 (1984); Stone v.
Powell, 428 U.S. 465, 482, 486, 96 S.Ct. 3037, 49 L.Ed.2d 1067
(1976). Rather, a Fourth Amendment violation is “fully
accomplished” by the illegal search or seizure, and no exclusion of
evidence from a judicial or administrative proceeding can “cure the
invasion of the defendant's rights which he has already suffered.”
United States v. Leon, supra, at 906, 104 S.Ct. 3405, 82 L.Ed.2d
677 (quoting Stone v. Powell, supra, at 540, 96 S.Ct. 3037, 49
L.Ed.2d 1067, White, J., dissenting). The exclusionary rule is
instead a judicially created means of deterring illegal searches and
seizures. United States v. Calandra, 414 U.S. 338, 348, 94 S.Ct.
613, 38 L.Ed.2d 561 (1974). As such, the rule does not “proscribe
the introduction of illegally seized evidence in all proceedings or
against all persons,” Stone v. Powell, supra, at 486, 96 S.Ct. 3037,
49 L.Ed.2d 1067, but applies only in contexts “where its remedial
objectives are thought most effectively served,” United States v.
Calandra, supra at 348, 94 S.Ct. 613, 38 L.Ed.2d 561; see also
United States v. Janis, 428 U.S. 433, 454, 96 S.Ct. 3021, 49
L.Ed.2d 1046 (1976) (“If ... the exclusionary rule does not result in
appreciable deterrence, then, clearly, its use in the instant situation
is unwarranted”). Moreover, because the rule is prudential rather
than constitutionally mandated, we have held it to be applicable
only where its deterrence benefits outweigh its “substantial social
costs.” United States v. Leon, 468 U.S. at 907, 104 S.Ct. 3405, 82
L.Ed.2d 677.

Recognizing these costs, we have repeatedly declined to extend
the exclusionary rule to proceedings other than criminal trials. Id. at
909; United States v. Janis, supra at 447 96 S.Ct. 3021, 49 L.Ed.2d
1046. . ..




Id. at 362-63. The Court held “parole boards are not required by federal law to
exclude evidence obtained in violation of the Fourth Amendment.” Id. at 369.

[125] Relying on the balancing analysis, courts of other jurisdictions have
concluded the exclusionary rule is not applicable to administrative license

suspension proceedings. In Motor Vehicle Administration v. Richards, the

Maryland Supreme Court considered “whether the benefits of applying the
exclusionary rule to administrative license suspension hearings outweigh the
costs of such.” 739 A.2d 58, 67 (Md. 1999). The court stated it had “previously
found ‘that license suspensions generally serve remedial purposes,’ a conclusion
‘drawn from the purposes served by licensing systems themselves, i.e. to protect
the public from unscrupulous or unskilled operators who would otherwise engage

in the licensed activity.” 1d. at 68 (quoting State v. Jones, 666 A.2d 128, 136

(Md. 1995)).

[1126] The court continued “[w]ith respect to the benefit of applying the
exclusionary rule of the Fourth Amendment in [an implied consent] hearing,
whether the case involves test failure or test refusal, we do not view ahy possible
deterrent effect to be sufficiently significant.” |d. at 68-69 (emphasis added). “In
either case, there would likely be only scant marginal deterrence because the
police already suffer the exclusion of unlawfully seized evidence from criminal
proceedings.” Id. at 69.

[127] The court stated “[flurthermore, because the MVA is a separate and
independent agency from the police department and has no control over the

actions of police officers, imposing the exclusionary rule in license suspension
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proceedings would add little force to the deterrence of unlawful police action.” Id.
“We find as a general matter that the administrative mechanisms and
proceedings relative to license suspension or revocation fall ‘outside the

offending officer's zone of primary interest.” Id. (quoting United States v. Janis,

428 U.S. 433, 458 (1976)). “There is scarce reason to believe that police would
be motivated to seize evidence illegally simply to use it in license suspension
proceedings.” Id.

[1128] The court determined “[iln contrast to the limited deterrent value, the costs
of applying the exclusionary rule of the Fourth Amendment in hearings under [the
implied consent statute] are great. The underlying purpose of administrative
license suspensions, the protection of the public, would be undermined.” |d.
“Because of the only marginal-if any-deterrent effect of excluding evidence from
administrative license suspension proceedings, and in light of the nature and
purpose of this State's administrative per se statute in general and of the license
suspension hearings under [the implied consent statute] in particular, we hold
that the exclusionary rule of the Fourth Amendment should not be extended to
proceédings conducted pursuant thereto.” Id. at 70.

[129] In Nevers v. State, Department of Administration, the Alaska Supreme

Court balanced the costs of applying the exclusionary rule against its benefits in
considering whether the rule was applicable to license revocation hearings for
refusing to submit to a breath test. 123 P.3d 958 (Alaska 2005). The court
recognized “[o]n the cost side of the equation, application of the exclusionary rule

to license revocation hearings will in some cases frustrate the important state

11



interest in keeping drunk drivers off the road by excluding pertinent evidence.”
Id. “Moreover, enforcement of the rule in license revocation proceedings will
significantly increase the administrative burden of what is intended to be an
informal process . . ." Id.

[130] The court stated “[wlhen measuring the benefits of applying the
exclusionary rule, we look mainly to its ability to deter unlawful police conduct.”
Id. at 964. “In driver's license revocation cases . . . we do not believe that
applying the exclusionary rule for search and seizure violations would add
significant deterrence because the police are already sufficiently deterred from
such unlawful conduct by the applicability of the exclusionary rule to all criminal
cases that may result from their investigations.” Id. The court concluded “[t]hus,
because we believe that the benefits of extending the rule are marginal and that
the costs would be substantial, we join the majority of jurisdictions and hold that
the exclusionary rule is inapplicable to search and seizure violations in
administrative license revocation hearings.” Id.

[1131] In Eishbein v. Kozlowski, the Connecticut Supreme Court concluded “the

local law enforcement official is already ‘punished’ by the exclusion of the
evidence in the state criminal trial. That, necessarily, is of substantial concern to
him.” 743 A.2d 1110, 1119 (Conn. 1999) (quoting Janis, 428 U.S. at 448). “The
exclusion of the evidence in the license suspension hearing would be of only
incremental deterrent value. That value is substantially outweighed by the
societal interest in having otherwise reliable evidence of probable cause to arrest

for driving while intoxicated presented at the hearing.” Id.
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[1132] The FEishbein court “conclude[d] that due process does not require the
exclusionary rule to apply at hearings held pursuant to [the implied consent

statute].” Id. See also Beller v. Rolfe, 2008 UT 68, | 23, 194 P.3d 949 (“We

conclude that the exclusionary rule does not apply to driver license revocation
proceedings because of the character of the proceedings and the fact that
application of the rule would be both unnecessary and counterproductive.”);

Chase v. Neth, 697 N.W.2d 675, 683 (Neb. 2005) (“A maijority of state courts

considering the issue has held that the Fourth Amendment exclusionary rule is

inapplicable to [administrative license revocation] proceedings.”). Lopez v. Dir.,

N.H. Div. of Motor Vehicles, 761 A.2d 448, 451 (N.H. 2000) (“We see no reason

to apply the [exclusionary] rule to [administrative license suspension] hearings.
Other state courts have held that the results of a blood alcohol test found
inadmissible in a criminal proceeding may nevertheless be used to revoke a

person's driver's license.”); Riche v. Dir. of Revenue, 987 S.W.2d 331, 335 (Mo.

1999) (([Alny incremental deterrent effect that might be achieved by extending
the [exclusionary] rule to [license suspension or revocation] proceedings is
uncertain at best . . . and is outweighed by the benefit of using reliable evidence
of bloed alcohol content in license revocation and suspension proceedings even
when that evidence is inadmissible in criminal proceedings.”) (internal citation

omitted); Combs v. Robertson, 767 S.E.2d 925, 926 (N.C. Ct. App. 2015) (“This

case serves as a reminder that, unless our Supreme Court holds otherwise, the
Fourth Amendment's exclusionary rule does not apply in civil proceedings such

as driver's license revocation hearings, even if those proceedings could be
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viewed as quasi-criminal in nature.”); Tornabene v. Bonine ex rel. Arizona

Highway Dep’t, 54 P.3d 355, 365 (Ariz. Ct. App. 2002) (“Based on our evaluation
of the relevant policies and our weighihg of the relative benefits and detriments,
we hold that the exclusionary rule, although required to preserve and protect
Fourth Amendment rights in the criminal context, should not be applied to civil
license suspension hearings under [the implied consent statute].”). See

generally Thomas M. Fleming, Annotation, Admissibility, in Motor Vehicle

Licensing_Suspension Proceedings, of Evidence Obtained by Unlawful Search

and Seizure, 23 A.L.R. 5th 108 (1994).

[133] In Holte v. North Dakota State Highway Commissioner, this Court applied

a cost-benefit analysis in refusing to extend the exclusionary rule to civil
proceedings:

“The benefit of using reliable information of intoxication in license
revocation proceedings, even when that evidence is inadmissible in
criminal proceedings, outweighs the possible benefit of applying the
exclusionary rule to deter unlawful conduct. Consequently, the
exclusionary rule formulated under the fourth and fourteenth
amendments was inapplicable in this license revocation
proceeding."

436 N.W.2d 250, 252 (N.D. 1989) (quoting Westendorf v. lowa Dep't of Transp.,

400 N.W.2d 553, 557 (lowa 1987)).

C. Davis v. United States and the good-faith exception to
the exclusionary rule.

[1134] In Davis v. United States, the United States Supreme Court considered

“whether to apply the exclusionary rule when the police conduct a search in
objectively reasonable reliance on binding judicial precedent.” 564 U.S. 229, 239

(2011). “[Wi]hile both Davis and Heien involve mistakes of law, they have one
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